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6- Legislative Guide on Insolvency Law, New York (2005),
Pp.141-146
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7-1bid,p.142.
8-1bid, p.142. Transactions intended to defeat, hinder or delay
creditors involve the debtor transferring assets to any third par-
ty with the intention of putting them beyond the reach of credi-
tors. The effect of such transactions will generally be to disad-
vantage all unsecured creditors. These transactions generally
cannot be avoided automatically by reference to an objective
test of a fixed period of time in which the transactions occurred
because of the need to prove the intent of the debtor. That intent
israrely provenby directevidence, butrather by identifying cir-
cumstances thatare commonto these types of transaction.
Although differing between jurisdictions, there are a number
ofcommonindicators, including
9-Tbid, p.141
10-1Ibid, p. 141-142.
11-1bid,p.9141-143
235,508 o ol 559 iicn | il slocal ) slae 514 wisSilen
o ool S3ls Ja i 19 Sl 5 5 b s s
12- Animportant question in respect of these types of transac-
tion is whatconstitutes a sufficient "undervalue" for the purpos-
es ofavoidance and how it can be determined. In many States, it
is left to the courts to determine by reference to standards such
asreasonable or market value prevailing at the time the transac-
tion occurred on the basis of ppropriate expert evidence. Where
the relevant amounts in a transaction may not be certain, one
approach to assist the court may be for the insolvency represen-
tative to provide the court with an estimated valuation of such
amounts, which could be disputed upon the presentation of fur-
ther evidence by the counterparty to the transaction. The court
might also be given a power to specify a mode of determining
the valuation rather than necessarily having to determine the
value itself. Given the difficulties in proving undervalue, in
some jurisdictions it may be easier to avoid a transaction on
the grounds of preferential effect if it was entered into at a time
when the debtor was unable to pay its due debts. Further, some
laws presume less than fair, or no, consideration to be evidence
ofatransactionintendedto defeat, hinder or delay creditors.
13-1bid,p143
14-1bid, p.143. Some insolvency laws provide that these types
of transaction will not be avoided if certain conditions are sat-
isfied, such as that the beneficiary acted in good faith; that the
transaction was for the purpose of carrying on the debtor's busi-
ness; and that there were reasonable grounds for believing that
the transaction would benefit the debtor's ordinary business.
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